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T/ORDER

PER H.S.SIDHU, JM:

1. The Assessee has filed the present appeal against the impugned
order dated 24.12.2010 passed by the Learned Commissioner of Income
(Appeals)-II, Ahmedabad for the assessment year 2007-08 on the

following grounds:-

“I) Calculation of Income u/s.115JB of the Act:-

(1) On the facts and circumstances of the case and as per law, the
learned Commissioner of income-tax (Appeals) erred in not granting
lower of brought forward unabsorbed book depreciation of
Rs.3,70,99,277/- and brought forward unabsorbed book loss of
Rs.6,10,02,257/- in terms of Clause (i) of Explanation to Section
115JB(2).

(2) The commissioner of Income-tax (Appeals) erred in misconstruing
provisions of companies Act, 1956 and the factual aspects.

() Miscellaneous:-
The appellant craves leave to add, alter or vary any of the grounds of
appeal.”
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2. At the time hearing, the Learned Departmental Representative
stated that the issue involved in the present appeal has already been
adjudicated and decided by the ITAT, Ahmedabad ‘D’ Bench, Ahmedabad
in assessee’s own case for A.Y. 2006-07 in ITA No.574/Ahd/2009 for A.Y.
2006-07 on 21.10.2011. He requested that appeal filed by the assessee
may be dismissed.

3. The Learned Counsel for the assessee has not raised any serious
rejection in argument advanced by the Learned CIT-DR, but he stated
that in the assessment year 2005-06 the ITAT, Ahmedabad ‘C’ Bench in
the case of assessee in ITA no.2613/Ahd/2008 has set-aside the issue for
fresh adjudication and according to law after allowing sufficient
opportunity to the tax payer.

4. In compliance of the order dated 12.12.2008 passed by the ITAT,
Ahmedabad “C' Bench for assessment year 2005-06 in the case of
assessee the Assessing Officer accepted the claim of the assessee. He
has also filed a copy of the order dated 12.12.2008 and assessment order
dated 06.05.2009 for assessment year 2005-06 in the case of assessee,
but he requested that the issue in dispute may be set-aside to the
Assessing Officer by issuing a similar direction as has been issued by the
Tribunal vide order dated 12.12.2008.

5. We have heard the both the parties and perused the record

available with us, especially the orders passed by the Revenue Authorities
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along with the orders passed by the Tribunal as mentioned by both the
parties. We are of the considered view that exactly similar issue involved
in the present appeal has already re-adjudicated and decided by the
Tribunal on 21.10.2011 in the assessee’s own case in ITA
No.574/Ahd/2009. Relevant portion of the same at para 8 and 9 is
reproduced as under :

“8.  We have considered the rival submissions and perused the
material on record and gone through the order of lower
authorities. We find that there is no dispute on this aspect that as
per audited profit and loss account there is profit even after
claiming depreciation and hence, there is neither any
unabsorbed business l0ss nor unabsorbed depreciation as per
books of account and audited balance sheet and profit and loss
account. Even in the chart of the assessee on page 33 of Paper
book; the assessee has worked out net profit before depreciation
of Rs.69,620,971/- as on 31.03.2005. As per this very chart, total of
such expenses which are directly debited to balance sheet and
also which are debited to profit and loss but below the line, the
fotal of such expenses comes to Rs.11,08,94,591/- and total profit
before depreciation is Rs.29,47,37,818/- for the period 31.03.1990
fo 31.03.2006. Hence, even after reducing these expenses from
the profit before depreciation of Rs.2947.37 lacs, there is no
business loss and hence, the assessee is not entitled to get any
deduction from book profit on account of business loss or
unabsorbed depreciation whichever is lesser even if we accept
the claim of the assessee. We find that there is no business loss
even after reducing these expenses which are not debited by the
assessee in the profit and loss account and hence, the claim of
the assessee is liable to be rejected because it has no merit. Under
these facts, we do not comment about allowability of this claim
since itis of academic interest only. Hence, the grounds raised by
the assessee are rejected. The appeal of the assessee is dismissed.

9. In the result, the appeal filed by the assessee is dismissed.”

6. After hearing both the parties, especially the order passed by the

Revenue Authority as well as the order passed by the Tribunal as
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mentioned above. Especially the order dated 21.10.2011 passed in ITA
No.574/Ahd/2009 for assessment year 2006-07 in the assessee’s own
case reproduced above. We are of the considered view that the issue in
dispute has already adjudicated by the Tribunal on 21.10.2011 in the
assessee’s own case(supra). Therefore, respectfully following the
aforesaid order passed by the Tribunal on 21.10.2011 which is latest one
the appeal filed by the assessee is dismissed.

7. In the result, appeal of the assessee is dismissed.

8.  The order pronounced in the open court on 02.05.2019.

Sd/- Sd/-
(O.P.MEENA) (H.S.SIDHU)
(ﬁ@ﬂW&T /ACCOUNTANT MEMBER) (WW/JUDlClAL MEMBER)
gd/ Surat, {297 Dated: 2nd May , 2019 /S.Gangadhara Rao, Sr.PS
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